Case No: 2202335/12
JB

EMPLOYMENT TRIBUNALS

Claimant; Mr R Shah
Respondent: S T A visors (UK) Limited

Heard at: London Central On: 3, 4, 6, September 2013
In Chambers: 9 September 2013
Before Judge: Mr J Burns
Members: Mrs W Bishop
Ms R Dasey
Representation
Claimant: In person
Respondent: Mr C Milson, of Counsel
JUDGMENT

The unanimous decision of the Tribunal is that:
i) The claims are dismissed,
i) The counterclaim succeeds,

i) The Claimant must pay the Respondent £619.90 in 14 days.

66
REASONS 00006

2. Atthe outset of the hearing the Claimant confirmed that he relie

d upon the
following alleged protected disclosures:

a) The 8 bullet points cited in the Claimant's appraisal as: “Issues that
have come across for which |1 am unsure of the ethical and/or
compliance consequences for the business”

b) Comments made orally to Mr Buys@emmt on 18 January 20

t
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¢) Comments at the grievance hearin

. g on 30 January 2012 (‘RS
claimed that py has filed a false declaration on a tax retum and has
evidence of this”) page 161,

d) A repetition of the 2011 gift declaration issue on the P11 D's in an
email of 7 March 2012,

that there was not 5 Proper investigation,
vii) Removing the Claimant's role ang giving it to another employee
Harpreet Paj on or before the Claimant's return to work on 5 March
2

viii) - Excluding the Claimant's access to the Respondent’s “g Drive” 5
which he required to do his job, ‘L/

ixX) Not providing any mediation of the dispute,

X) Requiring the Claimant to cairy out 2 CRB checks,

Xi) Not Paying his pay rise until after hig resignation,

xii) Mr Sherrington asking the Claimant to put his grievances on
hold,

Xiii) The last straw was said to be a letter or e

mail from Mr Turner solicitor
to the Claimant on 9 March 2012,

. The Respondent L
breaches % the
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Respondent, none being admitted. The Respondent also denied that the
last straw relied on could be properly so-called.

8. The Respondent made a counterclaim for repayment of course fees
incurred by the Respondent within 1 year of the Claimant's resignation.

7. The Claimant admitted the contractual provisions and the quantum

referred to in the counter claim but in defence contended that given the
Respondent's own breach of contract the Respondent was precluded from
relying upon the contract in this regard.

Documents
8. The documents were in two bundles, one su

pplied by each party. Page
references in these reasons are references to

the Respondent's bundle.

8. We also received a Respondent chronology (not agreed) and draft list of
issues and the Respondent's written final submissions, and the Claimant's
skeleton argument and written legal submissions.

Witness statements

10.The parties had exchanged main witn

ditional witness statement at tab
5 of the Claimant's bundle entitied “Statement of truth by Mr Raj Shah”

running to some 88 paragraphs was objected to and we decided not to
admit this document because the Respondent could not be expected
eal with it given its very late production. We explained to
the Claimant however that he could put any matters in it to the
Respondents witnesses during the course of cross-examination.

Witness evidence

11.We heard evidence from the following witnesses : the Claimant; Mr Martin
Maloney, (the Respondent's Group Financilal Controller and the Claimanrt's
Line Manager); Ms Poonam Pattni,

(Management Accountant and
colleague of the Claimant); Mr Christopher Constantinou, (Respondent's
fice Manager); and Mr Robert Sherrington, Independent HR Consultant,

12.We read a statement from Miss Chantelle Irish, (PA to Chief Executive, Mr
D Kramer). Miss Irish did not appear for cross

-examination so we gave her -
statement less weight, U L‘ﬁﬂhﬁu 8

Findings of fact

13.Between August 2005 and August 2008 the Claimant was

employed try a
company called Landau Morl

ey, a firm of Chartered Accountants (44).

14. Between Novemb

er 2008 and October 2009 he was employed by Royal
Fashions London,

15.During the period November 2009 to June 2010 the Claimant wal

M
ki
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éngaged in some business ventyres with the Bhojwani family which
included the Claimant being briefly registersed at Companies House as a
director of a Company called Viking Capital Limited, of which Sunil and
Anjou Bhojwani wers also directors, ang 8o that his personaj residentia]
address was given for that company ang also for a relateq company

(Supercar Finance Limited) in which the Bhojwani's also had an interest.
(547).

17.0n receipt Mr Kutner kept this emai for further reference,

18.In June 201 0 the Claimant instructed Robert Walters (an employment

|
agency) to try to fing him employment and, based on info '
Y the Claimant Robert Walters Produced a CV for the

stated the Claimant's employment history up to October 2009 byt stated,
falsely, that the Claimant had been tra

.- As a result of the Claimant
dent was satisfied with the
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not have offered employment to the Claimant.

21.The Respondent is a London based financial management services
company with between 14 and 20 employees at any one time and iq deals
with managing the assets of high net worth individuals and the work

Involves handling highly confidential and sensitive financial and other
information on a daily basis.

22.The Claimant was emplo
worker from 2 July 2010,
2 October 2010.

yed by the Respondent firstly as a temporary
and he was then issued with a formal contract on

23.The contract provided inter alia that the Claimant would be entitled to 25

days holiday running from 1 January to 31 December each year and that 8
days holiday could be carried forward (53),

24.The written contractual provisions concerning holidays were subse uently
varied orally so that the holiday year ran from the date that the em loyee
started employment, (which in the Claimant's case was 2 July), and so
that the Claimant became entitled to 26 holidays per year instead of 25,

and so that he could carry forward 12 days rather than the 8 days
mentioned in the written contract, (1107 111).

25.0n the basis of his contractual entitlement, on his resignation on 12 March
2012 he had accrued 18.5 untaken holidays. (110).

28.The contract also included provisions prohibiting the Claimant both during
his employment or any anytime after termination from disclosing to any
other persons confidential information as defined within Clause 12 of the

contract, including information In relation to which the company owed a
duty of confidentiality to any third party. |

27.The written contract was supplemented by a supplementary study policy
(67) which provided for the Respondent to pay for further professional
development courses subject to the proviso that: “/f you resign from the

company or are dismissed for gross misconduct at anytime befqre the
date which is 12 months after the date the course is scheduled fo finish,

any sums paid to or connection with you as study assistance will be
immediately repayable b ¥ you in full to the company..." ‘

28.During the last twelv
Respondent paid £619.
by the Claimant,

e months of the Claimant's employment the
19 for a course of professional study undertaken

29.The Claimant's employment with the Respondent went well at first and he
received a pay rise in February 2011. The Claimant's main job wasobés‘ﬁ 5
accounting and routine book keeping. UL O / O

30.During the course of his work he would regularly identify mis-recorging by
the Respondent of staff benefits such as gifts and Christmas party

expenses which had been placed on Incorrect ledgers and which, if not

corrected, would result in under-recording for tax purposes of expepditure
on staff,

.
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ention he would either

Kramer who would
Mmake g decision, - for €xample, as to whether the Respondent would pay

discuss the Claimant's
Personal annyg) appraisal on g December 2011. The C!aimarpt had

Completed gz section of the appraisal form entitled: “Comorate
Responsibiiity and Ethics”, The Claimant haqg written: “/ demo Istrate

Claimant simply as llustrations of the Claj
matters, rather than on the basis that he
whistle-blower. The Claimant made
Protected disclosures at this juncture and we fing,

Orward these Mmatters as an illustration of the fact that he was doing his
normal job Properly. There wag No argument or difficulty over these issues
during the appraisal meeting and after the mesting Mr Maloney pa$sed
Some of these Mmatters at least onto Mr Kramer for his decision in the

ain in permanpnt
employment ang the matter was dropped.

35.The raising of this issue by Mr Maloney was not related to the items which
the Claimant had mentioned as inustrating his concerng about corporate
résponsibility ang ethics, ‘

36.After the g December 201 1 meeting 3 good relationship continueg
between the Claimant angd pmy Maloney untj| 17 January 2012, mr Maloney)

did not caj| the Claimant ‘an idiot" or “stupid” or abuse him in any other
way at this time or atall. :
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- 37.We also reject the Claimant's allegations that Ms Pattni and/or Ms Fang
" ®etranigad or ignored the Claimant.

38.Mr Maloney Inbe'm'EE'mECTatman't‘mat & would receive a Suﬁéiéﬁiial péy

rise in mid-January to £30,200 per year and told him that his role would be
expanded,

39.The trouble started on 18 January 2012 when Mr Maloney askedj the
Claimant to register himself with the Environment Agency as an autho sed
répresentative for the purposes of writing emission-compliance reports for

is was an evolving area of registration and Jaw,

founded or not ang We note that other employees such as Mr Maloney and

Mrs Pattni evidently digd not share these concerns because they registered
themselves as authorised representatives without difficulty.

41.However the Claimant consuited with his professional body namely The
Institute of Chartered Accountants and conceived the idea that he should
ask the Respc_mdent to provide him with a written form of indemnity as a

42.There was then g meeting between Mr Maloney and the Claimant, Mr
Maloney threatened to: “Sack the Claimant on the spot” if he did not
comply with Mr Maloney's instructions, Thig ig the Claimant's version lof
this meeting and we accept it because it is corroborated by the Claimant's
contemporaneous complaints to HR (141/142) which Mr Maloney did not
materially contradict at the time (143). We do not accept as true the
watered-down version of this exchange which was provided some time
later by Mr Maloney (168),
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followeq further strongly worded &mails between the Claim
aloney (142:’144). The last of these is an 8mail was sent late in the
n

45.The Claimant came to work on 18 Janug and f;

ccnﬁdentia!ity of the Respondent's business, The i

allowed to work ang Gventually cajleq into a meeting with Dag Kramer the
Executive Officer, We did not hear Svidence from py Kramer at the

nal and we accept the Claimant's version of what Mr Kramer then

ant and My
g of 17 January by the Claimant aftg, he had ap Opportunity tq

discuss Matters with his sister who evidently k

as some legal background

Or training The emaj| CUlminates jn a reference to the fact that the
Claimant fey that he hagy been; "potenrfally co

nstruct) vely dismisseq".

ound that hig access to

Y and instructeqd not to

Speak to Clients op Colleagues ang not to represent the Respondent in any
hi .

way. This arrangement was describeg to the Claimant as: Suspension
N full pay”, The Claimant went home,

49.0n 27 January the Claimant sent 4 letter to the Respondent saying that he
Was: “Shocked ang dismissed that (the Respondem') was considering

8
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disciplinary action against him" and sefting out a long list of complaints
and grievances, For the first time he linked his problems with Mr Malone

to the “Non-compliance ang potential tax evasion issues”. He also

suggested that Mr Maloney’s treatment of him was ‘racially motivated”
(152).

2011, but he also said that he was willing to resume his role with the

Respondent immediately (161) and that: he “fejt that working with Mr
Maloney again wouid not be a problem" (162),

51.Followlng this meeting up until 20 February the Respondent busied itself
with interviewing witnesses and correspanding with the Claimant in

52.In fact pay rises across the Respondent's company had been approved in

Principle but required signing off by Mr Kramer before they were confirmed
and this only took place in March,

Respondent was appointing Robert Sherrington as an external HR
Consultant who try to assist with dealing with the Claimant's issues. +3l'he
Claimant responded describing this as a “positive initiative® (217). ‘

Respondent had employed a temporary employee Harpreet Pal who was
doing the Claimant's old job. The Claimant also found that his access to
the S drive was blocked. He raised these issues with Mr Constantinou the

95.A further grievance hearing attended by the Claimant, Mr Constantinou

and Mr Sherrington then took place on 6 March and the Claimant vﬁm
allowed to explain all his problems and grievances fully (237). After the-
grievance hearing Mr herrington had a secong meeting with the Claimant
and he made a note of jt (250). The Claimant denies that this second

9
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Meeting took place Prefer pmr Sherrmgton's vidence on this point
herrmgt N askeq 'mant what he Wanted ang e Claimant
'e8spondeq Suggestin t the Pendent ay him off ; the sum of
£40,000, T, laimant thep, starteq aking references to the fact that h
ad allegej &N in toye ith ber of th S8 and that the
reporter Wanted to discug one yx's IMportant Clientg Y the name of
" Benny Stai metz an Iso hief Exegy ve Officer ramer
These referenceg Were cryde 5 empts by the Claimant to pjgq mail the
espondent agreeing to a get, t in favoy éans of
leatening ¢ disclose Confidentia) infor tion to Outsiders | j/whrch
e ve i
o] paragraph 12 of hig eMployment Contract

S7.0n7 March the Claimant left the office to Collect hjg Passport for Purposes
of Sgistering himself as an authorigg

d representatjy, with the
Enwronment Agency. He sajg first tha his Passport wag. “in Storage”
(273). Later the Same day he said that he had foy i

ot been traveiling during the Periog
When heg had begp, Working with the Bhojwan; family shortiy before tafdng
up his 8mployment With the Respondent.

S59. After the Mmesting M, Sherrington '®ported thega threats o
Constantinou and the Respondent got in touch with Mr Turner
i G

(]
Meantime jt has begn brought 0 Da

9 Kra
Shenington that yoy have Indicatey that yoy have peg
Joumnalist Under Your dutigs as an employee g, ane
¢

erm to your Contract, You are required to refer pregs relateq issues to
relevant direcror; in this Case Dy Krame, Z

: pres. iR
addresseq Within Section 93(G) of the Emp!oyment Rights Act 4 996 for the
Pumposes of Protectey disclosures, AS you ha [
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important that you fully consider and comply with all re
obligations ang | have instructions to lake appropriate legal action
fmmediately should there pe any breaches. Yoy have been told that yoy
should raise any concems with the auditors and they wilf

isten to your concems s you request this a meeting can pe SGI‘LUP.

Please confirm by return that you wilt comply with your legal obligations
regarding the apoye, Yours faithfully”

62.0n or about 15 March 2012 the Respondent paid the Claimant's pay up
until the end of Ma

n reh 2012. This includeg pay for 15 working days after
the Claimant's last day at work

The Law
As to Unfair Constructive Dismissa

84.In order for an applicant to establish constructive dismissal he must
establish a breach of contract by the emplaoyer,

65. The breach must be fundamentaj and repudiato

the contract - ie sufficiently serious to ha
resigning lmmediately. The test i whether the
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SMployment Contracts that
OUt reasonap)q and prop Cause cong)yef itself in 5
anner Culateq (or) likely tq destroy o, serioysj ‘
re!atlonshfp Of trust an Nfidence betwe p
70.The iMplieq term wij be breached onj
Rroper Cause for the ®Mmployerg conduct
71.The test ag ¢ Whether there hag bee impligq term g an
Objective one. The Motives of the em Yer are p i
relevant If Conduct, jecﬂvely Conside !
Serioyg age t
réach of the imp

e relationship
lied term Mmay arjs

72, The ra

wheth

is no reasonable or

Nge of réasgp
r a brege h

h a last Straw this can revive
that they ¢ be rgjj

prew‘ously affirmeq breac
Ogether with th

hes gg
e last stray to establish g final
75.The g
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77.1t hag been hely that a failyrg 4, provide any grievance Procedure anq a|gq

that a bregagh of the Principles of Nalural justice, Such as actua| or apparent
bias affecting the decision maker, can amount to g breach of the implied
term,

78.0n¢a an employer is quilty of repudiatory breach h
SO as tg Preclude legal acCeptance, All th
€Mmpioyees haqu and the émployer can only make amends

n

isc[osure is
réasonaple belief of the wor

employee”) Making jt, tends to show one of the states of affairs Jisteq in
Section 43!3(1)(a) to (f) and jt Must be made in accordance with any of the |

Sections 43¢ ¢, 43H ERA 1998,

83.A “disclosyrg” does not include behavioyr related to of feading Up to the

disclosyre, The belief Mmust be reasonable, judged at the time, even i the
information Is incorrect,

84.Under Section 43¢ is necessary, that a disclosyrg made to an employer
] t

should pe Made in goog faith. It jg Open to an e€mployer (the Onus being on
it) to Show that a discfosure was not

ona réasonable belief

85.By virtue of Section 478 4 WOrKer has the right not to be subjecteg to an

detriment by any act or any deliberate failure to act by his employer done
on the ground that the worker has made 5 Protected disclosure.

a disc!osure of information which in the
ker (which i

000075



87, Whether OF not the detri

ment or gjs issal flows from 4 Protecteq
dlsclosure IS a question of Causatipn. Under Section 47(B) it must be
Sstablisheq th, © detrj t compi Ned of wag done: <op the éround
that the y, h a protectiye disclosyre The detrimen; Must be
more than just elateq Isclosure for 4 Nk to be egtapper It s
not Cnough to s ablish t Or the disclosy, the empioye act or
Omissio Ing th ent h

! g of detrim would not ave happenedL The

Tribuna| must Consider the ments) Processeg that Caused the employer to

act or fajl to act 15 etermine Whether the disclosyre actually causeg the
imen dismi al,

h investigation into the
a8imant's Merous g ‘Svances ang CoOmplaintg and that jt referredi the
tax issyeg b lai its i

89.We do net agree wijth the Conclusion Which my ‘
about M M loney's Conduct on 17 January 2012 ang Mr Kramqr’s
Conduct op 1 (which wa

e forma| Processes carrieqg out by the Respondent\ in
"esponse to the Claimant's varioys complaints from 17 January
Onable,

o ds
and vindigat in the light of the Claimanys threats magg in early March to
iscloge the Respondent’s confidentia information to joumah’sts.

92. The temporary re-arrangemerfhand restriction of

his return to work Pending the resolution of hjg grievances was alsg fully
understandabie and feasonap|g

93.The appomtment of Mr Sherrlngton was g g nsible step which was i‘nitiaﬂy

agreed to Yy th Claimant. The esponde through Mrs rington trieq

0 mak ends ag Much g POssible ang ¢ n t €Mmployment

relationshj Mr Shernngton répeatedly offered the ¢ imant g Umber of

Options” ¢ try to assist b © get back intq th rkplace, T ® was ng

Specific Mediation eMmpted between the Cla ant g I Malongy and

r Kramer but the Claimant did not actively Pursue thig at the timg and it is
unlikely that it woylqg have been Practica

94,1t was reasonab!e, given the Claimanyg eventya| agreement o register
himse(f With the Environment Agency, that he Made
T

applicationg { !
. first one had been done onling and a papey application hag to be
submitfed.

00079
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101,
breach
Iast-straw

doctrine,

102, The last straw relied
email to the Claimant sen

103. For
dismisea]

these reasons
would have to f

For these reasons he js not entitle
of contract unless he can revive th

alone, the Claimant's

ail b
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was reasonable seeing
matter had to pe signed off by Mr Kra

her pay rises throughout the

mer before it became

nt on 18 January 2012 gjq amount tg

Claimant's employment
nt's concerns (about the risk of personal

gard. The matter should have been dealt
deliberate fashion to fing out what the

S Were genuine ang to

'y were wholly Unwarranted ang
llying and clear repudiation of the employment relationship.

d to rely upon the employer's
e affirmed breaches under the

claim of constructive

Y reason of the fact that, although the !

IS
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Respondent fundamentail
subsequently affirmed the

year, During that pariog the Claimant had taken 13 days :
him with an Untaken holiday entitlement of 2 days on the effective datg of
termination. Any entitlement on his part to be paid for those 2 days wag
extinguished by the fact that the Respondent Paid the Claimant for 15
Working days after the dates of his resignation j.g, from 12 Mareh untj) the
end of March 2012, Hence the holiday Pay claim myst also fail,

appraisay, However We find that there wag n

Suffered by the Claimant at all flowing from the disclosure in December it
was simply business as usual after that.

$ grievanceg about

M |
Maloney's and Mr Kramer's behaviour on 17 and 18 January 2012, and@OOOS 1
A ; e
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ures and references‘ to
e dispyte which had een triggereqg by Mr
fnapprOpn'ate r'esponse to the Claimant'g
orised fePresentative with the Environment
111,

We do not fing that the Claimant Suffered any detri
ofa qualifying Protecteq disclosy

ment by reason
'@ 50 this clajm fails also.
112, In so far

ar as the cou
Resnondent’s brea

repay it tq
Br claim in tha amount succeeqds.
Employm

Date 2111 1Ol3

él{J\{DGMENT & REASONS SENT TO T

L OCkowey 7. \
FOR THETR:BHMEEE E

e
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